
No. 1297

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

EDNA R. WATERBURY,

Appellant,

vs.

REBECCA McKINNCN.

AppelleeJ

REPLY BRIEF OF APPELLANT.

W. B. RODGERS,
H. W. RODGERS,

JOHN W.JAMES,

JOHN A. SHELTON,
Solicitors for Appellant.





No. 1297.

IN THE

UNITED STATES OIROUIT COURT OF APPEALS,

rOR THE NINTH CIiaCUIT,

EDNA Pv. WATERBURY,
Appellant,

REBECCA McKINNON,
Appolloe.

Reply Brief of Appeliant.

Wo fnUj agree witli coiiiisel for appellee in their stat«-

iiieDt made in their first brief, near bottom of page 3, that

the only question presented is whether the sustaining of

complainant's exceptions is error, and accordingly we

must disagree with their contention made in their supple-

mental brief that such question is not presented. It did

not appear from the face of complainant's bill that the

note and mortgage sued upon had l>een placed in her name

by A. C. McKinnon, to avoid taxation; and had the de-

fendant denied specifically every allegation of the bill,

but hadniade no affirmative allegation of such fact, no

proof could have been made that such was the fact. Such

affirmative allegations having been made in the answer,

and having been expunged by the trial court, defendant

was not CGinpelled to go though the idle ceremony of pre-
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sentin^ proof in support of such alleoations in order that

she might, on appeal, obtain a review of snoh ruling. In-

deed, exceptions for impertinence are not to be sustained,

if the question as to whether the matters excepted to con-

stitute, or tend to constitute, any matter of defense is at

all debatable.

Barrett vs. Quinn City P. Co., Ill F.<1. 45.

The reason for the rule is that unless siicli matters are

clearly impertinent, they should be allowed to remain

in the answer in order that proof thereof may be made,

so that on appeal the case will be in such condition that

it may be finally disposed of. The same reasoning, of

course, applies to all of the matters expunged. As to the

expunging of the allegation that delivery was made not to

complainant but to said A. C. McKinnon, who w'as at all

times acting on his own behalf, and not as agent for com-

plainant, the question is not affected by the fact that a

denial of delivery to complainant was not excepted to or

expunged. The decision of the court, in effect, was that

delivery to A. C. McKinnon under the facts alleged was to

be held to be a delivery to complainant.

The fact that complainant is not the owner of the note

and is not the real party in interest is only made to ap-

pear by the affirmative allegations of the answer ex-

punged, the bill containing no averment of such owner-

ship.

The averment of execution and delivery, of course, do

not negative the idea that the equitable title to the note

and mortgage is in a third party.



Appellee contends that a suit in equity in the federal

courts nxay be brought by a trustee without joining the

cestuis que trust. The contention is fully answered by

calling attention to the fact that all of the authorities cited

in support of the contention merely state certain excep-

tions to the general rule that in equity a suit must be prose-

cuted in the name of the real party in interest, and by

calling attention to the further fact that this suit is not

within any one of the exceptions stated.

We will take advantage of the opportunity, however, to

cite a few additional authorities to show that this case is

not within any one of the exceptions, and is, therefore,

governed by the general rule.

From

Story Eq. PL, sec. 201,

we quote as follows:

"And it may be generally stated, that all persons

"who have the legal interest in the mortgage, as well

"as those who have the equitable interest therein, are

"necessary parties to a bill to foreclose. There can

"be no redemption or foreclosure unless all the per-

"sons entitled to the whole mortgage money are be-

"fore the Court. Thus, for example, a person en-

"titled to a part only of the mortgage money, cannot

"file a bill to foreclose the mortgage as to his own

, "part of the money; but all the other persons in in-

"terest must be made parties. So, if the mortgage

"has been made to a trustee in trust, all the cestuis

''que trust (or beneficiaries) should be made parties,

"as well as the trustee, to the bill to foreclose."



Bates, Fed. Eq. Pro., sec. 49,

states the rule in the following language:

"In conformity to the principles of equitable reme-

"dial justice requiring both the legal and equitable

"title and right to be brought before the Court, in

"order that it may be settled and bound by the decree,

"it is a rule of very wide application that, in suits

"respecting trust property, the trustee, as the reposi-

"tory of the legal title, and the cestui que trust, as

"the owner of the equitable estate and beneficial in-

"terest, should both generally be made parties to the

"suit."

The same learned author after stating that the rule is

to be applied to foreclosure suits, gives the reason there-

for in section 59, as follows:

"It [the Court] has the means of reducing every

"right to certainty and precision, and is therefore

"bound to employ those means in the exercise of its

"jurisdiction."

Appellee has called attention to a statement of cer-

tain exceptions to the rule contained in Daniell's Ch.

Pr. The rule applicable to this case is stated by that

author at page 221. After stating the general rule he

there says:

"Upon the same principle, if a mortgagee dies,

"and his heir files a bill of foreclosure, the executor

"of the mortgagee must be a party, because, al-

"though at law the legal right to the estate is in the

"heir, yet in equity he is only considered as a trustee

"for the executor, who is the person entitled to the

"mortgage money."



Prom the syllabus in

Moore vs. Pope, 11 So. 840,

we quote the following:

"A mortgage given to the cashier of a bank as se-

"curity for a loan made by the bank may be en-

"forced by suit in the name of the bank, without

"assignment or endorsement; and a suit to fore-

"close such a mortgage cannot be maintained by

"the cashier alone, but the bank should be joined

"with him as a necessary party."

The reason upon which the equity practice in this re-

gard is founded is stated in

Kitchins vs. Harrall, 54 Miss. 474,

as follows:

"Harrall exhibited this bill for the use of Pryor

"Scally and William Pollard. Harrall is the only

"complainant, and complains for the use and bene

"fit of the persons named, who are not made parties

"to the bill. The prayer of the bill is to decree pay-

"ment to the complainant for the use of the parties

"named. We are not aware of any authority for

"this new mode of instituting a suit in chancery.

"Courts of law permit the holder of the legal title,

"in certain cases, to sue for the use of the beneficial

"owner, who is regarded as the real plaintiff. This

"is because the beneficial owner cannot sue in a

"court of law in his own name; and therefore the

"name of the holder of the legal title must appear

"as nominal plaintiff. There is no reason for any

"such rule in chancery courts, and it has never ob-
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"tained recognition by them. Coke said, nihil simvl

'^inventwn est et perfeetum, which is applicable to this

"suit."

See, also,

Pagan vs. Sparks, Fed. Case No. 10,659.

In the case of

Dunn vs. Seymour, 11 N. J. Eq. 220,

which was a suit to foreclose a mortgage, it appeared

that after the execution and delivery of the note and

mortgage they had been assigned to the plaintiff who

held them in trust for the mortgagee. It was held that

the mortgagee was a necessary party to the suit to fore-

close.

Under similar facts it was held in

Piott vs. Oliver, Fed. Case No. 11,115,

that a judgment of foreclosure rendered in a suit in

which the mortgagee was not a party should be Ret

aside. We quote from the opinion as follows:

"So if a bill for the redemption, or a bill for the

"foreclosure, of a mortgage, should be brought

"against a trustee, the res'tui que trusts are in each

"case necessary parties. Story, Eq. PI. 190; Calver-

"ley vs. Phelp, 6 Madd. 229; Whistler vs. Webb,

"Bunb. 53. There are some qualifications to this

"rule, as where there is a fixed trust fund, and each

"cestui que trust has a certain aliquot part in it, dis-

"tinct from the others, so that there is no common
"interest in the object of tlio bill; tlic others need



'not be made parties. Smith vs. Snow, S Madd. 10;

'Montgomerie vs. Marquis of Bath, 3 Ves. 560;

'Lower vs. Morgan, 1 Brown Ch. 368. If the de-

'mand upon the trust property existed before the

'creation of the trust, a suit may be sustained

'against the trustee, without making the cestui que

'trusts parties. Story, Eq. PI. 191. And where

'there is a general trust for creditors or others,

'whose demands are not specified in the creation of

'the trust, as their number or the difficulty of ascer-

'taiuing who may answer, etc., it is not necessary

'to make all the creditors parties. The bill should

'state, in such case, that it is filed in behalf of all

'interested. Id. 192. And it is upon this ground

'of the numerous parties as well as upon the ground

'of a virtual representation, and of the general na-

'ture of the trust, that trustees of real estate for

'the payment of debts may ordinarily sustain a

'a suit, either as plaintiffs or defendants, without

'bringing before the court the creditors or legatees

'for whom they are trustees, which, in many cases,

'would be almost impossible. Id. All these modi-

'flcations of the rule rest upon the ground that it

'would be extremely inconvenient, if not irapracti-

'cable, from the number of persons interested, to

'make them parties. But no such excuse exists in

'the present case. The cestui que trusts were not

'numerous, and they were known to Oliver, and

'should have been made parties to the bill to fore-

'close the mortgage. They were, in fact, the only

'persons beneficially interested in the mortgaged

'property, and not being made parties to the suit

'they are not bound by the decree."
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That case furnishes the rule by which cases cited by

appellee are to be distino^ished from the present case.

The opinions in the cases of foreclosure of railroad bonds

cited by appellee also expressly state that the suit is

allowed to be maintained by the trustee because it is im-

practicable to bring in all of tht' bondholders as parties.

The portion of the opinion quoted also shows that the

decision in Corey vs. Brown, 92 U. S. 171, cited by ap-

pellee, is of no aid in the determination of this case, be-

cause it was a suit brought by the trustee for the re-

covery of the possession of the trust property.

Boyd vs. Jones, 44 Ark. 314,

was a suit to foreclose a mortgage brought by Boyd,

who was the trustee named in a trust deed made by

Jones to secure a debt to Yell. It was held that the

fact that Yell was not made a party was a fatal defect.

The case of Corey vs. Brown, supra, is distingiiished, the

Court saying:

^This is not a case where, before the Code, the

''trustee could have sued alone. The trustee does

"not seek to have the absolute control of the proceeds

"of the sale, subject only to an account to be made

"by him with the creditor holding the note. He seeks

"foreclosure of an equity, and a distribution of the

"proceeds by the Court, between the costs, the cred-

"itor and the debtor, according to the rights respec-

"tively. That is what, under our practice, is meant

"by foreclosure. The general rule under the old prac-

"tice required the creditor in this case to be made a

"party. (Story's Eq. Jur., sec. 201.) There were
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"some exceptions to the general rules, very clearly ex-

"pressed in the case of Carey et al. vs. Brown, 92 U.

"S. 171. The Court there quotes and approves the

"following declaration of the Master of the Rolls in

"Horsley vs. Fawcett, 11 Beav. 569, ^If the object

" 'of the bill were to recover the fund, with a view to

" 'its administration by the Court, the parties inter-

" 'ested must be represented. But it merely seeks to

" 'recover the trust moneys, so as to enable the trustee

" 'hereafter to distribute them agreeably to the trusts

" 'declared. It is therefore unnecessary to bring be-

" 'fore the Court the parties beneficially interested.' "

1 Foster, Fed. Pr., sec. 45,

after stating the general rule, states the exception with

respect to suits to foreclose railroad mortgages as follows

:

"Trustees under a railroad mortgage, or under any

"other trust deed of a similar nature securing the

"rights in real property of a large number of bene-

"ficiaries, are held, in all proceedings affecting the

"property which they thus hold, adequately to repre-

"sent the latter, who will be bound, in the absence of

"fraud, by notice given, or a decree entered against

"them, although the Court may in its discretion make
"any of such beneficiaries a party to the suit at his

"application."

The distinction also clearly appears from the following

quotation from

1 Beach, Mod. Eq. Pr., sec. 70, n.

:

"In Van Vechten vs. Terry, 2 Johns. Ch. 197, it

"was held on the foreclosure of a mortgage made by
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"a man as trustee for two hundred and fifty persons

"that the trustee alone was sufficient to be made de-

"fendant. It was placed on the ground of the great

"expense it would call for and the conviction that

"the trustee would for the purposes of that suit suf-

"ficiently represent all the parties in interest. But

"the same Chancellor, in Malin vs. Malin, 2 Johns.

"Ch. 238, states the rule to be that a mere nominal

"trustee cannot bring a suit in his own name without

"joining the cesfuis que trust with him. See, also,

"Stillwell vs. M'Neely, 2 N. J. Eq. 305, 307."

Respectfully submitted,

W. B. EODGEES,
H. W. RODGERS,

JOHN W. JAMES,

JOHN A. SHELTON,

Solicitors for Appellant.






